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7KH GHIHQGDQW DOVR DUJXHV WKDW DSSOLFDWLRQ RI D � �'����E����

HQKDQFHPHQW LV LQFRQVLVWHQW ZLWK WKH 6XSUHPH &RXUW¶V RSLQLRQ LQ %DLOH\
Y� 8QLWHG 6WDWHV� ��� 8�6� ���� ��� ������� 7KH GHIHQGDQW¶V DUJXPHQW LV
ZLWKRXW PHULW� %DLOH\ KHOG WKDW D GHIHQGDQW FRXOG QRW EH FRQYLFWHG RI
³XVLQJ´ D ILUHDUP GXULQJ D GUXJ RIIHQVH XQGHU �� 8�6�&� � ����F����
ZLWKRXW ³HYLGHQFH VXIILFLHQW WR VKRZ DQ DFWLYH HPSOR\PHQW RI WKH ILUHDUP
E\ WKH GHIHQGDQW�´ ,G� $W WKH WLPH RI WKH %DLOH\ GHFLVLRQ� �� 8�6�&�
� ����F���� GLG QRW SURVFULEH PHUH SRVVHVVLRQ RI D ILUHDUP LQ FRQQHFWLRQ
ZLWK D GUXJ RIIHQVH �DOWKRXJK &RQJUHVV VXEVHTXHQWO\ DPHQGHG � ����F�
LQ ���� WR LQFOXGH PHUH SRVVHVVLRQ�� 7KXV� %DLOH\ LQWHUSUHWHG VWDWXWRU\
ODQJXDJH WKDW ZDV VLJQLILFDQWO\ GLIIHUHQW WKDQ WKH ODQJXDJH RI 8�6�6�*�
� �'���� ZKLFK DXWKRUL]HV D VHQWHQFLQJ HQKDQFHPHQW LI D GDQJHURXV
ZHDSRQ ZDV ³SRVVHVVHG�´ 6HFWLRQ �'��� GRHV QRW UHTXLUH D VKRZLQJ WKDW
WKH GHIHQGDQW ³XVHG´ D ILUHDUP� &RQVHTXHQWO\� %DLOH\ LV QRW FRQWUROOLQJ
LQ WKH LQVWDQW FDVH� 6HH 8QLWHG 6WDWHV Y� %ODQNHQVKLS� ��� )��G �����
���� ��WK &LU��� FHUW� GHQLHG� ��� 8�6� ��� ������ �³7KLV FRXUW KDV
GHFLGHG WKDW WKHUH LV D GLVWLQFWLRQ EHWZHHQ SRVVHVVLRQ RI ILUHDUPV UHTXLUHG
IRU HQKDQFHPHQW XQGHU WKH *XLGHOLQHV DQG µXVLQJ DQG FDUU\LQJ¶ UHTXLUHG
IRU D YLRODWLRQ RI VHFWLRQ ����F���� � � � �´��
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7KH GHIHQGDQW DUJXHV� UHO\LQJ RQ0F0LOODQ Y� 3HQQV\OYDQLD� WKDW D

FOHDU DQG FRQYLQFLQJ HYLGHQFH VWDQGDUG VKRXOG DSSO\ WR WKH GLVWULFW FRXUW¶V
TXDQWLW\ GHWHUPLQDWLRQ� EHFDXVH WKLV ILQGLQJ ZDV ³D WDLO ZKLFK ZDJV WKH
GRJ RI WKH VXEVWDQWLYH RIIHQVH�´ ��� 8�6� ��� �� ������� :H UHMHFWHG DQ
LGHQWLFDO DUJXPHQW LQ *UDKDP� ��� )��G DW ��� Q���� ,Q *UDKDP� ZH
H[SODLQHG WKDW ³>D@V ORQJ DV D VHQWHQFLQJ IDFWRU GRHV QRW DOWHU WKH VWDWXWRU\
UDQJH RI SHQDOWLHV IDFHG E\ WKH GHIHQGDQW IRU WKH FULPH RI ZKLFK KH ZDV
FRQYLFWHG�0F0LOODQ SHUPLWV WKH IDFWRU WR EH IRXQG E\ SUHSRQGHUDQFH RI
WKH HYLGHQFH�´ ,G�
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